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‘Lhistoire n'est pas une religion. L'historien n'accepte aucun
dogme, ne respecte aucun interdit, ne connait pas de tabous.
Il peut étre dérangeant.”

Almost all scholarship on the history of international law has political impli-
cations and repercussions. The putatively ‘ideological nature’ of interna-
tional legal scholarship with ‘political preferences remaining concealed’? the
‘concern that legal scholarship could turn out to be nothing more than the
pseudo-objective defence of ruling ideologies is acute not only when scholars
examine contemporary international legal problems but also when they exam-
ine the history of international law.*

Famously, Hans Kelsen has denounced a ‘tendency wide-spread among
writers on international law’ to produce ‘political ideology’® Kelsen sought to
escape this by writing books of a ‘purely juristic character’ In his foreword to

1 ‘Liberté pour l'histoire’ (Lappel du 12 décembre 2005), available at: http://www.lph-
asso.fr/indexg4di.html?option=com_content&view=article&id=2&Itemid=13&lang
=fr (last accessed on 6 July 2020).

2 Feichtner, Isabel. ‘Realizing Utopia through the Practice of International Law’. European
Journal of International Law 23(4) (2012), 11431157, 1154.

3 Bernstorff, Jochen von. ‘International Legal Scholarship as a Cooling Medium in International
Law and Politics’ European Journal of International Law 25(4) (2014), 977-990, 977-978.

4 See on politics and ideology as a challenge for international legal scholarship Peters, Anne.
‘International Legal Scholarship under Challenge’, in International Law as a Profession, eds.
Jean d’Aspremont, Tarcisio Gazzini, André Nollkaemper and Wouter Werner (Cambridge:
Cambridge University Press, 2017), 117-159, 122-134.

5 Kelsen, Hans. ‘Preface to the First Edition’ (New York: Rinehart, 1952), in Principles of International
Law, eds. Hans Kelsen and Robert Warren Tucker (New York: Holt, 2nd ed. 1967), ix.

6 Ibid.
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the commentary on the UN Charter, he stressed that this work dealt ‘with the
law of the Organisation, not with its actual or desired role in the international
play of powers. Separation of law from politics in the presentation of national
or international problems is possible’”

In contrast to what Kelsen believed and what he aspired to do, it is nowa-
days doubted that purging international legal scholarship of politics would
work. Martti Koskenniemi at the opening conference of the European Society
of International Law in Florence in 2004 put this as follows: ‘The choice is
not between law and politics but between one politics of law, and another.
Everything is at stake, but not for everyone’8

Historians of international law also have to make political choices. The
question is not whether but why and in which ways international legal scholar-
ship and, consequently, historical accounts of international law are ‘political

To begin with, the object under investigation is itself a political matter.
International law’s content is to a large extent shaped by the political power
of the parties which negotiated the treaties and who framed them according
to their political values. And of course the historical personalities, the diplo-
mats or scholars of the past, were likewise embedded in a political context.
Their work we study now was driven by their personal beliefs, institutional
allegiances and instrumental considerations which are difficult to disentangle.
A case in point is Hugo Grotius’ Mare Liberum, whose argument for an open
sea was in line with the interests of the Dutch East India Company, a quasi-
sovereign actor.® Or, the Dominican Friar Francisco de Vitoria issued a formal
opinion (‘parecer’) on ‘the education and conversion of the Indians to the holy
faith’ upon request by Emperor Charles v, King of Spain. That legal opinion
today enjoys different, even contrary interpretations. While some read it as a
defense of the conquista, others read it as a subtle critique of the enterprise.1

7 Kelsen, Hans. The Law of the United Nations (London: Stevens, 1950), viii (emphasis
added).
8 Koskenniemi, Martti. ‘International Law in Europe: Between Tradition and Renewal.
European Journal of International Law 16(1) (2005), 113-124, 123.
9 The Dutch East India Company had solicited De jure praedae in 1604 which remained
unpublished. Mare liberum was a reworked version of its chapter 12 which Grotius pub-
lished anonymously in 1609 in the context of the negotiations for the Twelve Years Truce
with Spain, at the instigation of Oldenbarnevelt, the political leader of the Holland
regents. Cf. Van Ittersum, Martine Julia. ‘Hugo Grotius: The Making of a Founding Father
of International Law’, in The Oxford Handbook of the Theory of International Law, eds.
Anne Orford and Florian Hoffmann (Oxford: Oxford University Press, 2016), 82-100.
10  See only Zapatero, Pablo. ‘Legal Imagination in Vitoria. The Power of Ideas’. Journal of the
History of International Law 11(2) (2009), 221271, 248; Allemann, Daniel S. ‘Empire and
the Right to Preach the Gospel in the School of Salamanca’ The Historical Journal 62(1)
(2019), 35-55, 36.
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And this current reading again depends on the current political context by
which the historian is inevitably influenced. As Richard Bourke reminds us,
‘historical research usually engages the past under the influence of contem-
porary concerns’, and consequently, ‘relations between historical analysis and
moral judgment’ are ‘often blurred’!!

Research on the history of international law is not only inherently politi-
cal, but also specifically ‘risk-prone’.l? Writing on topics such as genocide,
the state of exception, failed states, humanitarian intervention, asymmetri-
cal war, or cyber-attacks is especially liable to being used and abused by
participants in political controversies. In fact, when it comes to writing
history, the fight over master narratives is usually fierce among compet-
ing political factions or governments.!® This is notorious in territorial dis-
putes. The ‘historical evidence’ presented in boundary disputes before the
International Court of Justice has been famously dubbed as ‘Foreign Office
International Legal History’1* The governments normally seek to harness aca-
demia, to instrumentalise scholarship for their ends, and to ‘seal’ debates by
decreeing an ‘official’ history.15

11 Bourke, Richard. ‘European Empire and International Law from the Eighteenth Century to
the Twentieth Century'. The Historical Journal, published online by Cambridge University
Press on 16 June 2020, 1-10, 1.

12 Even if this is risk-prone in a different sense than the natural sciences’ and life sciences’
development of the atomic bomb, genetic engineering, bio-enhancement, and the like.

13 The elite’s attempt to control history typically starts in the schoolbooks. See for the USA,

e.g., Goldstein, Dana. ‘Two States. Eight Textbooks. Two American Stories. New York
Times (12 January 2020), available at: https://www.nytimes.com/interactive/2020/01/12/
us/texas-vs-california-history-textbooks.html (last accessed on 6 July 2020).

14  Bederman, David J. ‘Foreign Office International Legal History’, in Time, History and
International Law, eds. Matthew Craven, Malgosia Fitzmaurice and Maria Vogiatzi (Leiden:
Martinus Nijhoff, 2007), 43-63. Current examples are the invocation of ‘historical titles’
in the South China Sea dispute (Permanent Court of Arbitration, The South China Sea
Arbitration (The Republic of Philippines v. The People’s Republic of China), Case No. 2013-19
(Award on Jurisdiction and Admissibility of 29 October 2015; Merits of 12 July 2016). Another
example is the quarrel over the name of the Former Yugoslav Republic Macedonia which
was settled in the Prespas-Agreement of 12 June 2018 as ‘Republic North Macedonia’.

15 A current example is furnished by the Russian and Ukrainian governing elites who are
fighting over political history of the region. See the ‘Open Letter from Scholars and Experts
on Ukraine Re. the So-Called “Anti-Communist Law”, published in Krytika, April 2015,
available at: https://krytyka.com/en/articles/open-letter-scholars-and-experts-ukraine
-re-so-called-anti-communist-law (last accessed on 6 July 2020): ‘Over the past 15 years,
Vladimir Putin’s Russia has invested enormous resources in the politicization of history.

It would be ruinous if Ukraine went down the same road, however partially or tentatively.
Any legal or “administrative” distortion of history is an assault on the most basic purpose
of scholarly inquiry: pursuit of truth. Any official attack on historical memory is unjust.
Difficult and contentious issues must remain matters of debate.’
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The infamous example are memory laws which consecrate specific views
on atrocities of the past (especially genocidal massacres) and which some-
times additionally criminalise the denial of those atrocities.!® Some of these
attempts to close historical debates by law have been criticised by historians,
most famously in the petition ‘Liberté pour l'histoire’ by French historians
reacting against various French memory laws.1”

Battles over the ‘correct’ history are not only common among those who
wield political positions but constantly go on in academic camps, even if inex-
tricably bound up with the desire to generate knowledge. Maybe a blurry line
between the two social systems (academia and politics) can be drawn along
the primary purpose of the activity of the participants belonging to the respec-
tive systems, and the methods they employ.

Scholarly (and scientific) activity is normally understood to be a ‘serious
and systematic attempt to find out the truth) as the German Constitutional
Court once put it.!® This scholarly ‘truth’ is relative to the standpoint of the
researcher and his or her research question, it is provisional, and subject to
refutation.!® This relativity notwithstanding, it is not the main objective of
scholarship to make politics but to understand and explain, with help of
steps (in the case of legal scholarship: with arguments) which are compre-
hensible and which can be replicated (at least intellectually) by others. Along
this line, many scholars of history seek to uncover various aspects of past
events and debates and to contextualise them, seeking to reach a modicum
of objectivity and neutrality.2? Of course, more context does not by itself lead
to more objectivity. An over-contexualisation might do quite the opposite,
as it suggests or even creates a ‘context’ which for the historical actors was
of no importance.?!

16 See the comparative study by Hennebel, Ludovic and Thomas Hochmann, eds. Genocide
Denials and the Law (Oxford: Oxford University Press, 2o11).
17  Seeabove (n.1).
18  BVerfGE 35, 79 (1 BvVR 424/71 and 1 BvR 325/72), para. 128 (29 May 1973) ‘alles, was nach
Inhalt und Form als ernsthafter planméfiiger Versuch zur Ermittlung der Wahrheit
anzusehen ist’; authors’ translation.
19  Seminally on the ‘situatedness’ of the researcher: Haraway, Donna. ‘Situated Knowledges:
The Science Question in Feminism and the Privilege of Partial Perspective. Feminist
Studies 14(3) (1988), 575-599.
20 See, e.g., Lesaffer, Randall. ‘International Law and Its History: The Story of an Unrequited
Love), in Time, History and International Law, eds. Matthew Craven, Malgosia Fitzmaurice
and Maria Vogiatzi (Leiden: Martinus Nijhoff, 2007), 27—41.
21 Zapf, Holger. Methoden der Politischen Theorie: Eine Einfilihrung (Leverkusen-Opladen:
Verlag Barbara Budrich, 2013), 77. See also Gaukroger, Stephen. ‘Undercontextualization
and Overcontextualization in the History of Science’ Isis. A Journal of the History of
Science Society 107(2) (2016), 340—342.
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And as far as evaluation is concerned, some scholars’ strategies encompass
conscious attempts to avoid judgment (as far as possible), while others are more
prone to judging deliberately and to employing historical insights in contempo-
rary political debates.?? For example, Patrick Boucheron, in his inaugural lec-
ture of 2015 at the Collége de France called for ‘une réassurance scientifique du
régime de vérité de la discipline historique que nous devons collectivement tra-
vailler’ In order to establish this ‘regime of truth of the discipline of historiog-
raphy’ we need to reconcile Térudition et I'imagination’ And the key objective
of ‘érudition’ is, according to Boucheron, to ‘faire front a I'entreprise pernicieuse
de tout pouvoir injuste’?3 With Boucheron, we might say that erudition is inex-
tricably bound up with our sense of justice. Each and every scholar therefore
walks somewhere in between the unattainable ideal of ‘scholarly neutrality’ on
the one side, and partisan politics on the other side.?* And it is a matter of per-
sonal inclination whether he or she errs more to the one or the other.

It is against this background that an international conference was held at
the Max Planck Institute for Comparative Public Law and International Law
in Heidelberg under the auspices of the jJournal of the History of International
Law on 16th and 17th February 2019. Unfortunately, one of the journal’s editors,
Emmanuelle Tourme Jouannet, could not join us. Scholars of different origin,
background and training discussed the duties and responsibilities of those
researching on the history of international law. Under the heading ‘Politics
and the Histories of International Law’, presentations given at the conference
illustrated some key historical manifestations of politics. The contributions
not only reflected the ‘plurality of visions of the history of international law’
but also debated ‘the methods, subjects and uses, as well as the bounds and
dead-ends’ of the discipline.2®

22 No one today claims that scholarship can be ‘value-free’ See Weber, Max. “Objectivity”
in Social Sciences, in The Methodology of the Social Sciences, eds. Edward Albert Shils
and Henry A. Finch (New York: Free Press, 1949), 49-112; Maus, Heinz and Fiirstenberg,
Friedrich, eds. Der Positivismusstreit in der deutschen Soziologie (Berlin/Neuwied:
Luchterhand, 1969). See the very useful exegesis of Max Weber by Dreier, Horst. ‘Max
Webers Postulat der Wertfreiheit in der Wissenschaft und die Politik, in Wissenschaft und
Politik, eds. Horst Dreier and Dietmar Willoweit (Stuttgart: Franz Steiner Verlag, 2010),

35—70.

23 Boucheron, Patrick. ‘Ce que peut l'histoire’. Collége de France, Legcon inaugurale pro-
noncée le jeudi 17 décembre 2015, para. 67, available at: http://books.openedition.org/
cdf/4507 (last accessed on 6 July 2020).

24  Engi, Lorenz. ‘Wissenschaft und Werturteil — Wissenschaft und Politik’ Ancilla iuris 4
(2009), 25-33.

25  Tourme Jouannet, Emmanuelle and Anne Peters. ‘The Journal of the History of
International Law: A Forum for New Research’ Journal of the History of International
Law16(1) (2014),1-8, 7-8.
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Building on that conference, this book brings together contributions of
nineteen authors from different legal systems and backgrounds. The first
part addresses vulnerable groups in international law. MADELEINE HERREN
shows how the concept of extraterritoriality privileged communities of for-
eigners, excluding the domestic population. ANNE-CHARLOTTE MARTINEAU
addresses the role of politics and ideology in writing about the transatlantic
slave trade and seeks to show how international law and the legacies of impe-
rialism have contributed to the uneven distribution of freedom and wealth in
the twenty-first century. PARVATHI MENON examines the impact of Edmund
Burke’s Sketch of a Negro Code (1780). The paternalistic idea of protecting slaves
from planter brutality was invoked both by abolitionists and planters who
relied in Burke’s Code for attaining different ends. MOMCHIL MILANOV looks
at the interplay between sovereignty and humanitarianism in the creation of
the refugee status. The motivations of the actors involved cannot be simplis-
tically divided into ‘good’ humanitarianism and bad ‘politics’ Rather, the like-
wise political objectives of the humanitarians need to be examined closely.

The second part addresses the historiography on law of the use of force.
HENDRIK SIMON considers the entanglement of both justification and critique
of violence as a core phenomenon of this body of scholarship. ETIENNE HENRY
argues that ‘peaceful coexistence’ was no inherent quest of Soviet foreign policy.
Rather, it was primarily inspired by tactical necessities and only later forged into
a doctrine. DEBORAH WHITEHALL analyses the wartime textbooks of interna-
tional law by Hersch Lauterpacht, James Brierly and Georges Scelle, published
between 1940 and 1945. The textbook genre became an unexpected, critical field
which exposed the design flaws of interwar international law.

The third part deals with regional and cultural variations of international
law. MARIA ADELE CARRAI discusses William A. P. Martin’s translations of
international law textbooks into Chinese. In that context, the theory of an
Ancient Chinese international law matured, and Chinese scholars and offi-
cials sought to use Martin’s work to universalise Confucianism and to mod-
ify international law for accommodating what they believed to be their own
superior morality. GUSTAVO PRIETO MUNOZ examines how the situation in
Latin America shaped the development of mixed claims commissions. In that
region, armed conflicts and revolutions generated legal conflicts over the prop-
erty of foreigners, and new governments tried to restore the internal rule of law
by engaging with international adjudication. ANGELO DUBE and LINDELWA
MHLONGO identify pre-colonial African contributions to international law.
They attribute the neglect of these contributions in mainstream legal think-
ing to the politics of the formative time of international law as we know it
today and ask for a more inclusive approach. MICHEL ERPELDING deplores
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the lack of historical contextualisation in most accounts of EU law and EU
institutions. The founders of the discipline were eager to provide a selective
and partly decontextualised narrative which sought to describe EU law as
unprecedented. They thereby constructed the ‘supranational’ and ‘sui generis’
character of their object of study and their nascent discipline.

The fourth part deals with the looming of the past over the present.
SEBASTIAN SPITRA analyses the legal debates on the restitution of cultural
objects. He reveals how the Eurocentric concept of civilisation catalysed the
development of international norms on cultural heritage. RIAN DERRIG,
drawing on archival material, re-assesses the New Haven School as an inter-
war, politically progressive project of engineering social order through law.
The widespread preoccupation with psychology and science as formants of
social order in early twentieth century and interwar legal theory has been
neglected so far. JULIA BUHNER examines the Spanish yearbook published by
the Asociacidn Francisco de Vitoria and its political implications in the era of
an international ostracism of the Francoist regime. She shows how the authors
abused the Dominican friar for propagandistic purposes.

The fifth part presents new methods and approaches. JEAN D’ASPRE-
MONT employs the image of turntablism to highlight that the engagement
of international lawyers with history is still too wedded to the terms, vocab-
ularies, and categories of the historical narratives they seek to disrupt or dis-
place. EMILIANO J. BUIS considers the widespread negation of the existence
of international legal rules in the pre-modern world to be a purely political
move. By discarding the ancient precedents, most historiographers deny that
hegemony and imperialism has always been part and parcel of international
law. HIROFUMI OGURI seeks to unsettle the conviction that positivistic meth-
ods of international law are marred by a naive faith in state practice and trea-
tises without due regard for the historical context. He examines how historic
authors identified customary international law in concrete cases, and argues
that a well-equipped source criticism is a possible way to reduce such ‘naiveté..
JACOB KATZ COGAN calls for a history of international law that focuses more
on international law in action — the invocation, elaboration, and contestation
of rules in and through their everyday application, not just by states, high-level
state actors, legal theorists, and state-organized domestic and international
institutions, but also by individuals, low-level officials, private groups, and
nongovernmental actors and in places outside the usual forums. Such a history
of international law ‘in the vernacular’ can make the story of international law
both wider and deeper.

By examining the history writing on a wide range of issues from slav-
ery over the use of force to extraterritorial jurisdiction, the book shows how
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historiography has often distorted or neglected regional cultures, and suggests
alternative methods and approaches to history writing.
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